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under consideration and announce his
or her decision in accordance with
paragraph (f) of this section. Nothing
in this section shall be construed as
prohibiting the parties from settling
the dispute or seeking other methods
of alternative dispute resolution prior
to the final decision by the Adminis-
trator.

(f) Decision. The Administrator will
issue a decision based on the petition,
the written comments submitted by
the parties, the record of the hearing,
and any other information in the
record. The decision will include a
written statement setting forth the
relevant facts and the legal basis for
the decision.

(g) Record. The Administrator will
serve a copy of the decision upon the
petitioner and any other party who
participated in the proceedings. A copy
of each decision will be placed on file
in the public docket. The Adminis-
trator may publish the decision or no-
tice of the decision in the FEDERAL
REGISTER.

§397.77 Judicial review of dispute de-
cision.

Any State or Indian tribe adversely
affected by the Administrator’s deci-
sion under §397.75 of this subpart may
seek review by the appropriate district
court of the United States under such
proceeding only by filing a petition
with such court within 90 days after
such decision becomes final.

Subpart D—Routing of Class 7
(Radioactive) Materials

§397.101 Requirements for motor car-
riers and drivers.

(a) Except as provided in paragraph
(b) of this section or in circumstances
when there is only one practicable
highway route available, considering
operating necessity and safety, a car-
rier or any person operating a motor
vehicle that contains a Class 7
(radioactive) material, as defined in 49
CFR 172.403, for which placarding is re-
quired under 49 CFR part 172 shall:

(1) Ensure that the motor vehicle is
operated on routes that minimize radi-
ological risk;

(2) Consider available information on
accident rates, transit time, population
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density and activities, and the time of
day and the day of week during which
transportation will occur to determine
the level of radiological risk; and

(3) Tell the driver which route to
take and that the motor vehicle con-
tains Class 7 (radioactive) materials.

(b) Except as otherwise permitted in
this paragraph and in paragraph (f) of
this section, a carrier or any person op-
erating a motor vehicle containing a
highway route controlled quantity of
Class 7 (radioactive) materials, as de-
fined in 49 CFR 173.403(1), shall operate
the motor vehicle only over preferred
routes.

(1) For purposes of this subpart, a
preferred route is an Interstate System
highway for which an alternative route
is not designated by a State routing
agency; a State-designated route se-
lected by a State routing agency pursu-
ant to §397.103; or both of the above.

(2) The motor carrier or the person
operating a motor vehicle containing a
highway route controlled quantity of
Class 7 (radioactive) materials, as de-
fined in 49 CFR 173.403(1) and (y), shall
select routes to reduce time in transit
over the preferred route segment of the
trip. An Interstate System bypass or
Interstate System beltway around a
city, when available, shall be used in
place of a preferred route through a
city, unless a State routing agency has
designated an alternative route.

(c) A motor vehicle may be operated
over a route, other than a preferred
route, only under the following condi-
tions:

(1) The deviation from the preferred
route is necessary to pick up or deliver
a highway route controlled quantity of
Class 7 (radioactive) materials, to
make necessary rest, fuel or motor ve-
hicle repair stops, or because emer-
gency conditions make continued use
of the preferred route unsafe or impos-
sible;

(2) For pickup and delivery not over
preferred routes, the route selected
must be the shortest-distance route
from the pickup location to the nearest
preferred route entry location, and the
shortest-distance route to the delivery
location from the nearest preferred
route exit location. Deviation from the
shortest-distance pickup or delivery
route is authorized if such deviation:
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(i) Is based upon the criteria in para-
graph (a) of this section to minimize
the radiological risk; and

(ii) Does not exceed the shortest-dis-
tance pickup or delivery route by more
than 256 miles and does not exceed 5
times the length of the shortest-dis-
tance pickup or delivery route.

(iii) Deviations from  preferred
routes, or pickup or delivery routes
other than preferred routes, which are
necessary for rest, fuel, or motor vehi-
cle repair stops or because of emer-
gency conditions, shall be made in ac-
cordance with the criteria in paragraph
(a) of this section to minimize radio-
logical risk, unless due to emergency
conditions, time does not permit use of
those criteria.

(d) A carrier (or a designated agent)
who operates a motor vehicle which
contains a package of highway route
controlled quantity of Class 7
(radioactive) materials, as defined in 49
CFR 173.403(1), shall prepared a written
route plan and supply a copy before de-
parture to the motor vehicle driver and
a copy to the shipper (before departure
for exclusive use shipments, as defined
in 49 CFR 173.403(i), or within fifteen
working days following departure for
all other shipments). Any variation be-
tween the route plan and routes actu-
ally used, and the reason for it, shall be
reported in an amendment to the route
plan delivered to the shipper as soon as
practicable but within 30 days fol-
lowing the deviation. The route plan
shall contain:

(1) A statement of the origin and des-
tination points, a route selected in
compliance with this section, all
planned stops, and estimated departure
and arrival times; and

(2) Telephone numbers which will ac-
cess emergency assistance in each
State to be entered.

(e) No person may transport a pack-
age of highway route controlled quan-
tity of Class 7 (radioactive) materials
on a public highway unless:

(1) The driver has received within the
two preceding years, written training
on:

(i) Requirements in 49 CFR parts 172,
173, and 177 pertaining to the Class 7
(radioactive) materials transported;
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(ii) The properties and hazards of the
Class 7 (radioactive) materials being
transported; and

(iii) Procedures to be followed in case
of an accident or other emergency.

(2) The driver has in his or her imme-
diate possession a certificate of train-
ing as evidence of training required by
this section, and a copy is placed in his
or her qualification file (see §391.51 of
this subchapter), showing:

(i) The driver’s name and operator’s
license number;

(ii) The dates training was provided;

(iii) The name and address of the per-
son providing the training;

(iv) That the driver has been trained
in the hazards and characteristics of
highway route controlled quantity of
Class 7 (radioactive) materials; and

(v) A statement by the person pro-
viding the training that information on
the certificate is accurate.

(3) The driver has in his or her imme-
diate possession the route plan re-
quired by paragraph (d) of this section
and operates the motor vehicle in ac-
cordance with the route plan.

(f) A person may transport irradiated
reactor fuel only in compliance with a
plan if required under 49 CFR 173.22(c)
that will ensure the physical security
of the material. Variation for security
purposes from the requirements of this
section is permitted so far as necessary
to meet the requirements imposed
under such a plan, or otherwise im-
posed by the U.S. Nuclear Regulatory
Commission in 10 CFR part 73.

(g) Except for packages shipped in
compliance with the physical security
requirements of the U.S. Nuclear Regu-
latory Commission in 10 CFR part 73,
each carrier who accepts for transpor-
tation a highway route controlled
quantity of Class 7 (radioactive) mate-
rial (see 49 CFR 173.401(1)), must, within
90 days following the acceptance of the
package, file the following information
concerning the transportation of each
such package with the Office of En-
forcement and Compliance (MC-ECH),
Federal Motor Carrier Safety Adminis-
tration, 400 Seventh Street, SW., Wash-
ington, DC 20590-0001:

(1) The route plan required under
paragraph (d) of this section, including
all required amendments reflecting the
routes actually used;
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(2) A statement identifying the
names and addresses of the shipper,
carrier and consignee; and

(3) A copy of the shipping paper or
the description of the Class 7
(radioactive) material in the shipment
required by 49 CFR 172.202 and 172.203.

[67 FR 44131, Sept. 24, 1992, as amended at 66
FR 49874, Oct. 1, 2001]

§397.103 Requirements for State rout-
ing designations.

(a) The State routing agency, as de-
fined in §397.201(c), shall select routes
to minimize radiological risk using
““Guidelines for Selecting Preferred
Highway Routes for Highway Route
Controlled Quantity Shipments of Ra-
dioactive Materials,”” or an equivalent
routing analysis which adequately con-
siders overall risk to the public. Des-
ignations must be preceded by sub-
stantive consultation with affected
local jurisdictions and with any other
affected States to ensure consideration
of all impacts and continuity of des-
ignated routes.

(b) State routing agencies may des-
ignate preferred routes as an alter-
native to, or in addition to, one or
more Interstate System highways, in-
cluding interstate system bypasses, or
Interstate System beltways.

(c) A State-designated route is effec-
tive when—

(1) The State gives written notice by
certified mail, return receipt re-
quested, to the Office of Enforcement
and Compliance (MC-ECH), Attn: Na-
tional Hazardous Materials Route Reg-
istry, 400 Seventh Street, SW., Wash-
ington, DC 20590.

(2) Receipt thereof is acknowledged
in writing by the FMCSA.

(d) A list of State-designated pre-
ferred routes and a copy of the
“Guidelines for Selecting Preferred
Highway Routes for Highway Route
Controlled Quantity Shipments of Ra-
dioactive Materials”” are available
upon request to Office of Enforcement
and Compliance (MC-ECH), 400 Seventh
Street, SW., Washington, DC 20590.

[67 FR 44131, Sept. 24, 1992, as amended at 66
FR 49874, Oct. 1, 2001]
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Subpart E—Preemption
Procedures

SOURCE: 57 FR 44132, Sept. 24, 1992, unless
otherwise noted.

§397.201 Purpose and scope of the
procedures.

(a) This subpart prescribes proce-
dures by which:

(1) Any person, including a State, po-
litical subdivision thereof, or Indian
tribe, directly affected by any highway
routing designation for hazardous ma-
terials may apply to the Administrator
for a determination as to whether that
highway routing designation is pre-
empted under 49 U.S.C. 5125, or §397.69
or §397.203 of this part; and

(2) A State, political subdivision
thereof, or Indian tribe may apply to
the Administrator for a waiver of pre-
emption with respect to any highway
routing designation that the State, po-
litical subdivision thereof, or Indian
tribe acknowledges to be preempted by
49 U.S.C. 5125, or §397.69 or §397.203 of
this part, or that has been determined
by a court of competent jurisdiction to
be so preempted.

(b) Unless otherwise ordered by the
Administrator, an application for a
preemption determination which in-
cludes an application for a waiver of
preemption will be treated and proc-
essed solely as an application for a pre-
emption determination.

(c) For purposes of this part:

Act means 49 U.S.C. 5101 et seq., for-
merly known as the Hazardous Mate-
rials Transportation Act.

Administrator means the Federal
Highway Administrator, who is the
chief executive of the Federal Motor
Carrier Safety Administration, an
agency of the United States Depart-
ment of Transportation, or his/her des-
ignate.

Hazardous material means a substance
or material, including a hazardous sub-
stance, which has been determined by
the Secretary of Transportation to be
capable of posing an unreasonable risk
to health, safety, or property, when
transported in commerce, and which
has been so designated.

Indian tribe has the same meaning as
contained in section 4 of the Indian
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